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LABOR AND WORKFORCE DEVELOPMENT

RULE PROPOSALS

INTERESTED PERSONS

[nterested persons may submit comments, informalion or arguments concerning any of the rule proposals in this issue unlil the date indicated in the
proposal. Submissions and any inguiries about submissions should be addressed to the agency officer specified for a particular proposal.

The required minimum period for comment concerning a proposal is 30 days. A proposing agency may extend the 30-day comment period to
accommodate public hearings er to elicit grealer public response to 3 proposed new rute or amendment. Most notices of proposal include a 60-day
comment petiod, in order Lo yualify the notice for an exception fo the rulemaking calendar requirements of N.ILS A, 52:14B-3. An exlended comment
deadline wilt be noted in the heading of a proposal or appear in subsequent notice in the Register,

At the close of the period for comments, the proposing agency may thereafler adopt a proposal, without change, or wilh changes not in viclation of
the rulemaking procedures at N.LA.C. 1:30-6.3. The adoption becomes effective upon publication in the Register of 2 notice of adoption, untess otherwise
indicated in the adoption notice. Promulgation in the New Jersey Register establishes a new or amended rule as an offigial part of the New Jersey

Administrative Code.

LABOR AND WORKFORCE
DEVELOPMENT

(a)
DIVISION OF WAGE AND HOUR COMPLIANCE
Minimum Wage

Proposed Amendments: N.J.A.C. 12:56-2.1, 3.1, and
3.2

Proposed New Rules: N.J.A.C. 12:56-3.2, 3.3, 3.4,
and 3.5

Authorized By: Robert Asaro-Angelo, Commissioner, Departiment
of Labor and Workforce Development.

Authority: N.J.S.A. 34:11-56a3 and P.L. 2019, ¢. 32

Calendar Reference: See Summary below for explanation of
exception to calendar requirement.
Proposal Numgber: PRN 2020-01 1.

A public hearing on the proposed amendment will be held on the
lollowing date at the following location:
Friday, February 21, 2020
10:00 A.M. to 12:00 Noon
New Jerscy Department of Labor and Work[lorce Development
John Fitch Plaza
13th Floor Auditorium
Trenton, New Jersey
Please call the Office of Legal and Regulalory Services al (609} 777-
2960 if you wish to be included on the list of speakers.
Submit written comments by April 3, 2620, to:
David Fish, Executive Direclor
Legal and Regulalory Services
New Jersey Department of Labor and Worktoree Development
PO Box 110-13th Floor
Trenton, New Jersey 08625-01 10
david. fish/@dol.ni.gov
The agency proposal follows:

Summary

The Depariment of Labor and Workforce Development (Department)
ts proposing amendments te NJAC, 12:56-2.1, 3.1, and 3.2 and
proposing new rules at NJAC. 12:56-3.2, 3.3, 3.4, and 3.5, in order 1o
implement P.L. 2019, ¢. 32, which amends N.LS.A, 34:11-56a et seq.. the
New Jersey Wage and Hour Law, increasing the State minimum houtly
wage Lo $15.00 incrementaily over a span of years. The law sets forth
separate methods for caleulation of the ineremental inctease in the State
mrinimum hourly wage, as well as the time-frame for phase-in of the
increase to $15.00 for: (1) employees generally, (2} employees of a smalt
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employer and employees who are engaged in seasonal employment; and
{3) employees engaged on a piece-rate or regutar hourty basis to labor on
a farm. The law also permits employers of tipped employees to take a tip
credit up to a cerlain specified amount {which increases incrementally
until 2024) against the State mininum hourly wage the employer would
otherwise be required to pay in cash under the section of the law that
applies to employees generally {the first categoty listed above). In
addition, P.L. 2019, ¢. 32, allows employers to pay an employee who is
enrolled in an “established employer on-the-job or other training
progeam” a training wage ofnot fess than 90 percent of the State minimum
lourly wage required (o be paid o employees generalty (the first category
listed above). Finally, P.L. 2619, c. 32, (1) changes the definition of
“wages,” $0 as to exciude gratuities received by the cmployce for services
rendered for an employer or customer of an employer; {2) changes the
definition of “employer,” 50 as to include the State and any county,
municipality, or school disirict in the State, or any agency, authority,
department, burcau, ot instrumentality of any such enlity; and (3) defines
the following new terms: “scasonal employment,” “seasonal employer,”
and “smail employer.”

Tn order to implement these changes to the State Wage and Howr Law,
the Depariment is proposing the following:

1. Amendments at N.J.A.C. 12:56-2.1 would incorporale the above-
reterenced changes o the statutory definitions for the lerms “wages” and
“employer”; would add the above-referenced statutory definitions for the
new lerms “seascnd! employment,” “seasonal employer,” and “small
emptover™; and would define, for the first time, the following tetm and
phrase, respectively, each of which is used within the body of the
proposed new rules: “tipped employee” and “established employer on-
the-job or other training program™;

2. Amendments at N.J.A.C. 12:56-3.1 would address the incremental
increase in the State minimum hourly wage for employees gencrally and
updale the Departnent’s website;

3. Proposed new NJ.AC. 12:56-3.2 would address ihe incremental
increase in the State minimum hourly wage for employees of a simall
employer and cinployees who are engaged in scasonal employiment;

4, Proposed new N.JA.C. 12:56-3.3 would address ke incremental
increase in the State minimum hourly wage for employces engaged on 2
piece-rate or regular hourly rate basis to labor on a fam;

5. Proposed new NJAC, 12:56-3.4 would addeess the payment by
employers of a “lraining wage” (o employees who are enrolled in an
established on-the-job or other training program during the first 120 hours
of work after having becn hired;

6. Proposed mew N.J.ALC. 12:56-3.5 would address the minimum
hourly wage requirement for tipped employees; and

7. Recodifted N.JLAC. 12:56-3.6(a}] is proposed [or amendment to
insert the word “applicable” between “effeclive” and “tninimum wage
rate” and o remove tiie phrase “cffective March 1, 1979.” The [irst of
these amendments reftects a change to the State Wage and Hour Law and
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is inlended to ensure consisicncy between the law and the rules. The
second of the amendments is a technical change, since the 1979 date is no
longer relevant,

As the Department has provided a 60-day comment period for this
notice of proposal, this notice is excepled from the rulemaking calendar
requirements of N.JLAC. 1:30-3.3(a)5.

Social Impact

The vast majority of what is confained within the proposed
amendments and new rules is expressly mandated by P.L. 2619, e. 32,
Therefore, whatever social impact might be felt, positive or negative, by
citizens of the State, including business owners throughout the State,
would dertve in the first instance from P.L. 2019, ¢. 32, and not from the
proposed amendments or new rules, It s the Department’s belicf that the
proposed amendments and new rules would have a positive social impact
in that they would efarify exactly what the State minimuun hourly wage is
for any parlicular year or Lype of employee, and specify exactly how and
when the State minimum hourly wage rates will change and by what
amount. This will allow workers to adjust their expectations as to what
they will receive in pay for the type of work they perform and for
employers to plan for increases in pay Lo workers. The weli-being of
workers will peneraliy be advanced by increases in the State minimumn
houwrly wage, as workers wili be betier able to ineet their financial needs
and the financial needs of their familics. Employce productivity may also
increase in response to the higher State minimum hourly wage resulting
in social benefits to employers as well.

Economic Impact

As indicated in the Social Impaci above, the vast majority of what is
contained in the propesed amendments and new rules is necessitated by
the enactment of P.L. 2019, ¢, 32. Therefore, whalever economic impact
might be [ell, positive or negalive, by citizens of the State, including
business owners throughout the State, would derive in the first instance
from the enactment of P.L. 2019, ¢ 32, not from the proposed
amendments or new rules. It is the Departiment’s belief that the proposed
amendments and new rules would have a positive cconomic impact in that
they would provide clarity and certainty concerning what the State
minimum hourly wage is and (o whom it applies, allowing workers and
businesses to adjust their expectations based on a specific set of rules
setting {orth the State minimum hourly wape and the adjustments thereto
in detail. It is the Department's hope that minimizing confusion as 1o these
issucs will avoid costs [or employces and employers of unnecessary
litigation, which might otherwise result.

Federal Standards Analysis

Scction 6 of the Federal “Fair Labor Standards Act of 19387 (29 U.S.C.
§ 206), contains a minitwum hourly wage rate of $7.25 per hour, effective
July 24, 2009, with no scheduled adjustments, annual or otherwise;
whereas N.JAC. 12:56-3, as proposed for amendment and with the
proposed new rules, would contain a minimum howrly wage rate for the
State of New Jersey, effective January 1, 2020, of $11.00 per hour, with
annual increases of $1.00 per hour until Tanuary 1, 2024, when the State
minitmum wage would be at least $15,00 per hour. The existence of a
minimuwn houtly wage rate in New Jersey which exceeds the Federal
minimun hourly wage rate will most certainly have an economic impact
on all of the citizens of this State, whether thosc citizens are minimtun
wage earners who will receive a pay raise, business owners who will be
required to pay the increcased State minimum hourly wage to their
employees, or citizens of the Stale who are aeither minimumn wage
earners, nor business owners, who will be impacted in one way or another
(whether posilively or negatively) by the existence of a State minimum
hourly wage thal ¢xceeds the Federal minimnum hourly wage raie.
However, as explained in the Sumnary, Social Impact, and Economic
Impact statements above, the Department has no discretion to deviate
from P.L. 2019, ¢. 32, which, cffective July 1, 2019, increased the Stale
minimum hourly wage rate 10 $10.00 per hour and requires that the rate
be increased again on January 1, 2020, to $11.00 per hour, and again on
January 1 of each year for four years thereafter, when the State minimum
wage will reach a rate of, at minimuwm, $15.00 per bour.

(CITE 52 N.LR. 126)
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Johs Impact

As explained in the Social Impact and Economic Impact statements
above, to the degree that the proposed amendments would have an tmpact
on the generation or Joss of jobs within (he State, a question much debated
with an answer as of yet still unknown, such impact would result in the
first instance from P.L. 2019, ¢. 32, which increases the State mininum
hourly wage and requires an annual adjustment of that rate until the rate
reaches a projected minintm of $15,00 per hour. The Department has no
discretion (o deviate from the changes in N.J.S.A. 34:11-56a4 resulting
{row the enactment of P.L. 2019, ¢, 32.

Agricalture Industry Impact

As explained in the Jobs Impact statement above, 10 the degree that the
proposed amendinents might have an itnpact on the agriculture industey
wilhin the Stale, such impact would result in the first instance from the
changes in N.J.S.A, 34:11-56a4 brought about by P.L. 2019, c. 32. The
minimuin hourly wage for seasonal and farm employees increases at a
slower rate than the State minimum houtly wage for employees in New
Jersey, generally. For example, although the minhnum hourly wage
increases 1o $11.00 on January 1, 2020, for employees generally, the
minimum hourly wage for seasonal and farm employees on lanuary 1,
2020, is $10.30; and when, on January 1, 2024, the minimwun hourly wage
lor employces, generally, reaches $15.00, the minimum hourly wage for
scasonal employees will be $13.50 and $12.50 for farm employees. It is
manifest that the Legislature afforded relief to the agriculture industry in
terms of lesser increases in (he minimum wage over a longer time period,
and these provisions me reflected in the proposed amendments and new
rules.

Regulatory Flesibility Analysis

The proposed amendments and new rules would fmpose no reporting
or recordkeeping requirements on small businesses, as that term is defined
by the Regulatory Flexibility Act, N.J.S.A. 52:14B-16 et seq. As 1o
compliance requirements, smal! employers are afforded relief in the
increases in the State minfmum hourly wage in that the minimum heurly
wage is inercased to $10.30, as opposed 1o $11.00, effective January [,
2020, and the minimum hourly wage for those ¢mpioyed by small
employers continues to increase at a slower rate than for employees
generally, unlil both rates reach $15.00. Thus, the proposed amendments
and new rules reflect the relief that P.L, 2009, ¢. 32 affords small
employers. As (o the impact of the increases in the State minimum hourly
wage on small employers, as indicated in the impact statements above, the
requirement that employers pay covered employees no less than the State
minimum houtly wage described within the proposed amendments and
new rules is due in the {irst instance to changes 1o N.J.5.A. 34:11-56a4
resufting from P.L. 2619, ¢, 32, from which the Department has no
discretion 1o deviate.

Houging Affordability Impact Analysis

As indicated in the impact statements above, to the degree that the
proposed amendinents might have an fmpact on the average costs
associated with housing or on the affordability of housing, such impact
would resull in the first instance from P.L. 2019, c. 32, which increases
the State minimun hourly wage to $11.00 and requires an annual
adiusiment of Lhat rale according to a set schedule Lo at teast $15.00, The
Departtent has no diseretion to deviate from P.1.. 2019, ¢, 32.

Smart Growth Development Ispact Analysis

As indicated in the impact statements above, 10 lhe degree that the
proposed amendments might evoke a change in the housing production
within Planning Areas 1 and 2, or within designated centers, under the
State Devetopment and Redevelopment Plan, such inpact would result in
the first instance from P.L. 2019, ¢. 32, which increases (he State
minimum hourly wage according to a set schedule. The Department has
no discretion to deviate from P.L. 2019, ¢. 32

Ractal and Ethnie Community Criminal Justice and Public Safety
Impact
The Conimissioner has evaluated this rulemaking and detenmined that
it witl not have an impact on pretrial detention, sentencing, probation, or
parole policies concerning adults angd juveniles in the State. Accordingly,
no further analysis is required.
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Full text of the proposal follows (additions indicated in boldface thus;
deletions indicated in brackets {thus]):

SUBCHAPTER 2. DEFINITIONS

12:56-2.1 Decfinitions
The foliowing words and terms, when used in this chapter, shall have
the following meanings unless the context cleatly indicates otherwise:

“Employer”  includes any individual, parership, association,
corpotation, and the State and any county, municipality, or school
district in the State, or any agency, authority, department, bureau, or
instrumentality thereof, or any person, or group of persons, acting
direetly or indirectty in the inlerest of an employer in relation to an
employee.

“Establishied employer on-the-job or other training program”
means &n existing on-the-job or nther training program that, when
completed by the employee, cither results In the employee ¢arning an
industry-valued credential or results in the employee being awarded
credit that may be directly applicd toward the earning of an industry-
valued eredentinl.

“Seasonal employment” means employment during a year by an
employer that is a seasonal employer, or employment by a noa-profit
or government entity of an individual who i5 not employed by that
crpltoyer sutside of the period of that year commencing on May | and
ending September 30, or cmployment by a governmental entity in a
recreationst program or service during the period commencing on
May I and ending Scptember 30, except that “seasonal employment™
doces not incluede employment of employees engaged to labor on a Farm
on either a piece-rate or regular hourly rate hasis.

“Seasonsl employcer™ means an employer who cxclusively provides
its services in a continnous period of not morc than 10 weeks during
the months of June, July, August, and September, or 2n employer for
which, durirg the immedintely previous ealendar year, not Iess than
two-thirds of the ecmployer’s gross receipts were received in a
continuous period of not more than 16 weeks or for which not less
than 75 percent of the wages paid by the cmployer during the
immetiately preceding year were paid for work performed during a
single calendar quarter.

“Small eruployer” means any employer who empleyed less than six
employees for every working day during each of a majority of the
calepdar workweeks in the current calendar year and less than six
employees for every working day daring not less than 48 ealendar
workweeks in the preceding calendar year, exeept that, if the
employer was newly cstablished during the preceding calendar year,
the employer shall be regarded as a “small employer™ if the employer
employed less than six employees for every werking day during all of
the weeks of that year, and during a majority of the calendar
workweeks in the current calendar year, and, if the employer is newly
cstablished during the current calendar year, the cmployer shalt be
regarded as a “small employer” if the employer employed fess than
six employces for every working day during a majority of the
calendar worlaveeks in the current calendar year.

“Tipped emtployee” means any employee engaged in an necupation
in which he or she customarily and regularly receives more than
$30.00 a month in tips, The definition of tipped employee does not
require that the calendar month be used in determining whether
more than 530,00 a month is customarily and regularly received as
tips. Any appropriate recurring monthly peried beglnning on the
same day of the calendar month may be used,

“Wages” means any monies due an employee from an employer for
services rendered or made available by the employee to the ecmployer as a
result of their employment relationship including commissions, bonus,
and piecework compensation and including [any gratuities received] the
fair value of any food or lodgings supplicd by an employer to an
cniployee.
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SUBCHAPTER 3. MIMIMUM WAGE RATES

12:56-3.1  Siatulory mininum wage raies [or specific years; general

(a) Except as provided [in] al N.JA.C, 12:56-3.2, 3.3, 3.4, and 3.5,
every employee shall, effective January 1, [2019] 2020, be paid not less
than ${8.85]11.00 per hour{,] or the minimum wage ratc set by section
6(a}1) of the Federal “Fair Labor Standards Act of 1938™ (29 11.5.C.
§ 206(a) 1}, [or the rate provided under N.J.S. A, 34:11-56a4,] whichever
is [greatest] greater.

{h) For the period from January 1, 2620 through January 1, 2024,
on an annual basis, on or abont September 30, the Department shall,
through a public notice published in the New Jersey Register, revise
the minimum hourty wage set Forth in {2) above, 50 as to be the greater
of gither an antount based on any pereentage inerease during the one-
year period of August of the prior year through August of the eurrent
year of the consamer price index {CPL for all urban wape earners
and clerical workers {CPEW, U.8, City Average), as released by the
United States Department of Laboy, Burcau of Labor Statistics, ar
the following:

L. For January 1, 2620, 511.05;

2. For January 1, 2021, 512.00;

3. For January 1, 2022, 313.00;

4, For Janunary 1, 2023, 514,00; and

5. For January I, 2024, 515,00,

{(b}] {e} [On] Begititing January 1, 2025, on an annual basis, on or
about September 30, the Depariment shall revise the minimum hourty
wage set forth in () above based on any percentage increase during the
ene-year period of August of the prior year through August of the cuirent
year of the consumer price index (CPI) for all urban wage eamers and
clerical workers {CPL-W, U.S, City Avcrage), as released by the United
States Departinent of Labor, Bureau of Labor Statistics. Annually, the
Department shall, through a public notice published in the New Jersey
Register, provide ibe new CPI-W, U.S. City Average, adjusted minimum
hourly wage.

f(c)] (d4) The Department shall, no later than September 30 of each
year, publish a nolice, as set forth in (b) and (¢} above, on the
Department’s website, [http:/iwd.dol.state.njus/iabor] hitps:/www.nij.
govilabor/,

12:56-3.2 Statutery minimum wage rate for specific years; sminfl
and seasonal employees

(2) Except as provided at NJA.C. 12:56-3.3 and 3.4, every
employce of a small employer and every employee whe is engnged in
seasonal emeployment shall, effective January 1, 2020, be paid not less
than S18.30¢ per hour or the minimum wage rate set by section 6(a)(1)
of the Federal Fair Labor Standards Act of 1938, 2¢ U.S.C.
B206(a)(1}, whichever is greater,

(b) For the period from January 1, 2020 through January 1, 2026,
on an annual basis, on or about September 36, the Department shall,
throegh @ public notice published in the New Jersey Register, revise
the mirimum hourly wage st forth in (a) above, so as to be the greater
of cither an amount based en any percentage increase during the one-
year period of August of the prior year through August of the curvent
year of the consemer price index (CPI) for all urban wage carners
and clerical workers (CPLI-W, U.5. City Average), as released by the
United States Department of Labor, Burean of Labor Statistics, or
the following:

1. For January 1, 2026, $10,30;

2. For January 1, 2021, 511.10;

3. For January 1, 2022, 511.90;

4, For January 1, 2023, $12.70:

5. For January 1, 2024, $13.50;

6. For January 1, 2025, $14.306; and

7. For January 1, 2026; 515.00.

(¢) For January 1, 2627, on or about September 30, 2026, the
Department shall, through a public notice published in the New
Jersey Register, revise the minimurs hourly wage set forth in (3)
above by the same amount (not percentage) as the increase in the
minimum hourly wage fram January 1, 2026 to January 1, 2027, for
employces covered under NLEALC, 12:56-3.1, plus onc half of the
difference between 315.80 per honr and the minimam hourly wage in

(CITE 52 N.JR. 127)
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effect on January 1, 2626, for employees covered under N.LA.C.
12:56-3.1.

(d) For January 1, 2028, ¢n or about Septermber 30, 2027, the
Department shall, threugh a public notice published in the New
Jersey Register, revise the minimum hourly wage set forth in (a)
above by the same amount (not percentage) as the increase in ihe
minintum howrly wage from January 1, 2027 te January 1, 2028, for
emplayces covered under N.LA.C. 12:56-3.1, ples one half of the
difference between 515,00 per itour ard the minimum hourly wage in
effect on Jannary 1, 2026, for cmployees covered under N.LA.C.
£2:56-3.1.

(€) Beginning January 1, 2029, o an annual hasis, on er about
September 30, the Department shall revige the minimum hourly wage
set forth in (a) above based on any percentage increase during the
onc-year period of August of the prier year through Angust of the
current year of the consumer price index (CPI) for all urban wage
carners and elerical workers (CP1-W, U5, City Average), as released
by the United States Depuartmoent of Labor, Burean of Labor
Statistics. Annually, the Department shkall, through a public nofice
published in the New Jerscy Register, provide the new CPI-W, U.S.
City Average, adjusted minimum hourly wage.

(£) The Department shall, no kater than September 30 of each year,
publish a notice, as set forth in (b), (¢}, (4}, and () ahove, on the
Department’s website, hitps:/Awww.ni.gov/lahor/.

12:56-3.3  Statutory minimem wage rate for specific years; labor
on a farm

(a) Every employec engaged on a picce-rate or regular hourly rate
hasis to labor on a favm shall, effective January 1, 2020, be paid not
less than $10.30 per hour or the minimum wage rate sct by seetion
6(a)(1) of the Federal Fair Labor Standards Act of 1938, 29 U.5.C. §
206{a)(1), whichever is greater.

() For the period from January 1, 2020 through January 1, 2024,
on an annual basis, en or about September 30, the Department shall,
through a public netice published in the New Jersey Register, revise
the minimam hourly wage set forth in (a) above, so as to be the greater
of either an amount based or any percentage increase during the one-
year period of August of the prior year through August of the current
year of the consumer price index (CPI} for alf nrban wapge earners
and dlerical workers (CPI-W, U.5. City Average), as released by the
United States Department of Labor, Bureau of Labor Statistics, or
the following:

1. For Japnary I, 2620, $10.36;

2. For January 1, 2021, $10.36;

3. For January 1, 2022, $10.90;

4. For Jaruary 1, 2023, $11.76; and

5. For January 1, 2024, 512,58,

{¢) For the period from Jamuary 1, 2025 through January 1, 2027,
on an annual basis, on or abhaut Septemhber 30, the Department shall,
through a public notice published in the New Jersey Register, revise
the minimum hourly wage sct forth in {a} above, so as to be the greater
of cither an amount based on any percentage increase during the one-
year period of August of the prior year through August of the current
vear of the consumer price index (CPI} for all urban wage earners
and clerical workers (CPL-W, U.S. City Averape), as released by the
United States Department of Labor, Bureau of Labor Statistics, or
the following:

1. For January 1, 2025, $13.40;

2. For January 1, 2026, $14.20; and

3. For January 1, 2027, 815.80.

(d} For January %, 2018, on or shout September 30, 2027, the
Department shall, throngh a public notice published in the New
Jersey Register, revise the minimum hourly wage set forth in (a)
above by the same amount {nof percentage) as the increasc in the
minimum hourly wape from January 1, 2027 to Janueary 1, 2028, for
employees covered under N.ELA.C. 12:56-3.1, plus one-third of the
differenee between $15.00 per hour and the minimunt hourly wogic in

cffect on January 1, 2027, for employees covered under N.JLA.C.
12:56-3.1,

(CITE 52 N.J.R. 128)
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{e) For January 1, 2029, on or about September 30, 2028, the
Department shall, through a public notice published in the New
Jersey Register, revise the minimum hourly wage set ferth in (a)
above by the same amount (not percentage) as the increase in the
minimum hourly wage from January 1, 2028 to January 1, 2029, for
employees covered under N.JLA.C, 12:56-3.1, plus one-third of the
difference between $15.00 per hour and the mirimum hourly wage in
effect on January 1, 2027, for employces covered under N.LA.C.
12:56-3.1.

(f} For January 1, 2030, on or about September 36, 2029, the
Depariment shatl, through a public notice in the New Jersey Register,
revise the mipimunt hourly wage set forth in (u) above by the same
amount (not percentage) as the increase in the minimem hourly wage
from January 1, 2029 to Janwpary 1, 2030, for employees covered
urder NLJLAC. 12:56-3.1, plus one-third of the difference between
£15.08 per hour and the minimum hourly wage in effect on January
1, 2027, for employces covered under NJ.A.C, 12;56-3.1,

{g) Beginning January 1, 2031, on an arnual basis, on or sbout
September 30, the Department shall revisc the minimum hourly wage
set forth in {a) above based on any percentage increase during the
onc-year period of August of the prior year throngh Auwgust of the
current year of the consumer price index (CPI) for all urban wage
carncrs and clerical workers (CPI-W, U.S, City Average), us released
by the United States Departmeni of Labor, Burean of Labor
Statistics. Annually, the Department shail, through a public notice
published in the New Jersey Register, provide the new CPI-W, U.S.
City Average, adjasted minimum hourly wage.

() The Department shall, no later than September 30 of each year,
publish a notice, as sct forth in (h), (¢}, (d), and (&) above, on the
Department’s website; htips:/wew.nj.oov/laborf

(i) The method for determining the minimum hourly wage rates sef
forth in (¢}, (d), {e), and {f} albove may be subject to change pursuant
to N.ES AL 34:11-56a4(d)(3), which directs the Commissioner of the
Department and the Secretary of Agriculfure not later than March
31,2024, to issue a recommendation cither approving the method for
determining increases set forth in (¢), (d}, (¢), and (f) above,
disapproving the method for determining inereases set {orth in (),
{d), (e}, and (f) above, or suggesting an alternative to the method for
determining inereases set forth in {c), (d), (e), and {f} above; and
which states that the method for deiermining the migimum hourly
wage rates set forth in (¢), {d}, (¢}, and (f) abeve shall take effect unless
the Commissioner of the Depariment and the Secrctary of
Agricuiture issue a recommendation either disapproving the method
for determining increases sef forth in {¢), (d), (), and (f) above or
suggesting an alfernative to the method for determining increases set
forth in {¢), (d), (e}, and () above, and the Legislature, not later than
June 30, 2024, enncis a concurremt resolution approving the
implementation of the recommendation of the Commissioner and the
Secretary of Agricalture.

12:56-3.4 Statutory minimum wage rate; training wage

(a) Commeneing on January 1, 2626, an cmployee enrolled in an
established on-the-job or other fraining program may, for the first
120 hours of work after having been hired, be paid a training wage of
not less than %) pereent of the minimum heourly wage specified at
N.J.A.C. 12:56-3.1, provided the following conditions are met:

1. The employee lius been hired in, and is receiving fraining for, an
occapation in which the employee has no previeus similar or related
expericnce;

2. The employer is not utilizing the employee being paid the
training wage in & manner that canses, induces, encourages, or assists
any displacement or partial displacement of any currently employed
worker, including any previous recipient of the training wage, by
reducing kours of a currently employed worker, replacing a current
or laid off employee with a traimce, o1 by relocating operations
resulting in a loss of employment at a previous workplaee, or in a
manner thai replaces, supplants, competes with, or duplicates any
approved apprenticeship program;

3. The employer makes u good faith effort fo continue to cmploy
the employec after the period of the training wage expires; and
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4. The employer shall not hive the employee at the training wage
unless therc is a veasonuble expectation that there will be regular
employment, paying at or above the effective minimum wage, for the
trainee wpon the successful completion of the period of the training
wiage.

(b} As an alternative to, or in addition to, sanctions provided at
N.JAC. 12:56-1.3 for any violation of N.J.S.A. 34:11-56a et seq., the
New Jersey Wage and Hour Law, and/or this chapter, if an employer
fhas made repeated, knowing vinlations of the provisions of this seefion
regarding the payment of a training wage, the Department shail
suspend the employer’s right to pay a training wage,

() The employer’s right to pay a traininp wage shall not he
suspended for a period beyond three years, However, in determining
the length of time for which an employer’s right to pay u training
wage shall be suspended, the following eriteria shall be considered:

1. The seriousness of the viclation;

2. The past history of previvus violations by the employer;

3. The good faith of the employers and

4. Any ovther factors that the Commissioner deems appropriate in
determining the length of the suspension of the employer’s right to
pay 8 training wage.

(d) Wherever the Department shalt find cause to suspend the right
of an employer to pay a fraining wage, it shall notify the employer of
the reason therefor, in writing, and provide the opportunity for a
hearing in accordanmce with the Adminisirative Procedures Act,
N.JS.A. 32:14B-1 et seq. and 32:14F-1 ct seq., and the Uniform
Administrative Procedure Rules, ML A, 111,

(e) All requests for hearings shall be filed within 18 business days
from the date of receipt of the notice.

(B) In the absence of a timely request for a hearing, pursuant to (g)
above, the determination of the Bepartmentshall be deemed the final
administrative action in the matter,

{g) All requests for hearings shall be reviewed hy the Division of
Wage and Hour Compliance in order to determing wiether the
dispute can be resobved at an informal settlement conference, IT the
review indicates that an informal setflement conference is warranted,
such confevence shall be scheduled. It a scttlement cannot be reached,
the case shall he forwarded to the Office of Administrative Law as a
contested casc,

12:56-3.5 Tipped cmployees

(a) With respect to tipped employees, in determining the minimam
koarly wage an employer is required to pay seeh an employee, only
the employer who is paying its employee the minimum hourly wage
set forth at N.JLA.C. 12:56-3.1 may take a credit for tips received by
the employec against that minimam hourly wage (set forth at
N.LAC, 12:56-3.1) in the following nmonnts:

1. For January 1, 2019 through June 30, 2019, $6.72 per hour;

2. For July 1, 2019 through December 34, 2619, $7.37 per hour;

3. For calendar year 2020, $7.87 per hour;

4. For calendar year 2021, $7.87 per hoar;

3. For calendar year 2622, 57.87 per hour;

6. For calendar yeav 2023, $8.87 per hour; and

7. Commencing January L, 2024, $9.87 per hour.

(b} The employcr who takes a tip eredit under ¢a) above, shall pay
to each employee against whom such tp credit has been applied, a
cash wage equal to the differcace between the minimum heurly wage
sct forth at N.J.A.C. 12:56-3.1 and the tip credit taken under (a)
uhove.

(¢) With respect to tipped employees for whom the employer docs
not take the tip credit set forth in {(a) above, the employcr must pay
the employee a cash wage equal to the full amount of the minimum
hourly wage to which the employce is entitled under either N.J.AC.
12:56-3.1 (employces, generally), 3.2 {(employecs of a small empleyer
and employees who are engaged in sessonal employment), 3.3
{employces engaged on a piece-rate or regular hourly rate basis to
labor on a farm), or 3.4 (training wage).

{t) The tip eredit permitted snder {a) above may be taken only
witl respeet to those employees whose oceupations in the workweeks
for which such payments are made are those of tipped employees,
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() A tip is a sum presented by a customer as a gift or gratuity in
recognifion of seme service performed for him or her, It is to bhe
distinguished from payment of a charge, if any, made for the service.
Whether a tip is to be given, and its amount, are matters determined
solely by the customer, who has the right to determine who shall be
the recipient of the gratuity.

(f) Tips are the property of the employee whether or not the
employer has taken a tip credit under {a) above,

(g) The cmployer is prohibited from using an employee’s tips,
whether or not it has taken a tip eredit, for any reason other than as
wagés or in furtherance of a valid tip pool; this includes, a prohibition
against the employer using an cmployee’s Hps to pay any portion,
hawever small, of the fee charped to the employer by a credit card
company or other financial institution for the use of credit or debit
cards in ifs business, including the processing of such credit or debit
card fransactions.

(1) Only tips actually received by the employce as meney belonging
to the employee may be counted in determining whether the person is
a “tipped employee.”

(i) In addition to cash sums prescnted by customers that an
employee keeps as his or her own, tips reccived by an employee
include amounts paid by bank check or other negotinble instrument
payable at par and amounts transferred by the employer to the
employee pursuant to directious from credit customers who desipnate
amounts to be added to their hills as tips. Special gifts in forms other
than money, or its eguivalent, as described in this section, such as
thenter tickets, passes, or merchandise, arc not counted as tips
received by the cmployee for purposes of this section.

(j) Wherc employees practice tip splitting, such 2s where waiters
give a portion of their tips to busboys, both the amounis retained by
the waiters and those given to the busboys are considered tips of the
tndividuals who retain them. Similarly, where an accounting is made
to an employer for his or ler information enly or in furtherance of a
pooling arrangement whereby the employer redistributes the tips to
the empleyees upon some basis to which they have mutuatly agreed
among themselves, {he amounts received and retained by each
individual as his or her own are counted as his or her tips.

(k) An employer must notify its employces of any required tip pool
contribution amount, iy ovly take a fip credit for the amount of tips
each cmployee nltimately receives, and may not retain any of the
employces’ tips for any other purpose,

() A compulsory charge for service, such as 15 percent of the
amount of the bill, imposed on »n castomer by an employer’s
establishment, is not a tip and, even if distributed by the employer to
Its empleyees, cannot be counted as & tip received in applying the
provisions of this section. Similarly, where negotiations between 2
hotel and a customer for banquet facilities include amounts for
distribution to employees of the hotel, the amounts so distribuied are
not counted as tips received,

(m) An employee must himself or herself costomarily and
regularly reccive more than $30.60 per month in tips in order to
qualify as a tipped employee. The fact that he ov she is part of a group
that has a reeord of receiving more than $38.60 per month i Hips will
not qualify him or her.

(n) Where an employee is employed in a dual job, for exampte,
where a maintenance person in a hotel also serves as a waiter or
waiiress, if tc or she customarily and regularly receives atleast $30.00
per month in tips for his or her work as a waiter or waitress, he or she
it a tipped employee only with respect to his or ber employment as a
waiter or waitress. He or she is cmployed in twe occapations, and no
tip eredit may be taken for his or her hours of employment in his or
her occupation of maintenance person. Such a situation is
distinguishable from that of a waiter or waitress who spends part of
Lis or her time cleaning and setting tables, toasting bread, making
coffee, and cccasionally washing dishes or glasses. It is likewise
distinguishable from the connterperson who also prepares his or her
own short orders er who, as part of a group of counterpeopie, takes a
lurn as a short order cook for the groep. Such related duties in an
oceupation that is a tipped occupation neced not by themsclves he
directed toward producing tips. However, where a tipped employee

(CITE 32 NL.ER. 129)
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spends a substantiai amount of time {in excess of 20 pereent in the
workweck) porforming retated duties, no tip credit may be taken for
the time spent in such deties,

(v) The employee must receive mere than $30.00 per month in tips
“customarily and regularly” in the occupation in which he or she is
engaged in order to qualify as a tipped employee. H it is known that
he or she ahvays receives mnore than the stipulated amount each
month, as may be the ease with many employees in occupations, such
as those of wailers, bellhops, taxicab drivers, barbers, or beauty
operators, the employees will qualify and the fip credit may be
applied. On the other hand, an employee who only occasionally or
sporadically reccives tips totaling more than $30.60 per month, sech
as at Christmas or New Years® when cusiomers may be more
generous than usual, will not he deemed & tipped employee. The
phrase “customary and regularly” significs n frequency which must
be greater than oceagional, but which may be less than constant. If an
employee is in an occupation in which he or she normally and
recurrently receives more than 330.00 per month in fips, he or she
will be considercd a tipped employee ever though oceasionally
because of sickness, vacatios, seasonal fluctuations, or the like, he or
she fails fo receive more than $30.80 in tips in a particular month,

{p) An exception to the requirement that an employee will qualify
as a fipped employee under (o) above is made in the case of inifial and
terninal months of employment. In snch months, the purpose of the
provision for tipped employees would be fulfilled if qualification as a
tipped emyployee is hased on his or her receipt of tips in the particular
week or weeks of such monih at a rate in excess of $30.00 per month,
where the employee has worked less than a month because he or she
started or terminated employment during the month.

{q) An employer is not eligible to take the tip credit set forth in (a)
abave, unless it has informed its tipped cmployees in advance of the
employer’s use of the tip credit of the following:

1. The amount of the cash wage that is to be paid to the tipped
cmployee by the employer;

2. The amount of the tip credit, which will be claimed by the
employer, which amount may not exceed the value of the tips actually
received by the employee;

3. That all tips reccived by the tipped employee must be retained
by the employce, except for a vatid tip pooling arrangement limtted
to employces who eustomarily and regularly receive tips; and

4, ‘That the tip credit shall not apply to any employee who has not
been informed of the requirements of this section.

{r) The credit allowed on account of tips may be less than that
permifted under (a) above; it cannot be more.

{5} In order for the employer to claim the maximum tip credit set
forth in {(a} ahove, the employer must demonstrate that the employee
received at least that amount in actual tips. If the employee received
less than the maximem tip credit amount in tips, the employer is
required to pay the balance, so that the employee reeeives at least the
minimum hourly wage under N.JLA.C, 12:56-3.1 with the defined
combination of wages and tips.

12:56-[3.2]3.6 Excmptions from the stalulory minimum wage rates

{a) Emplovees in the fotlowing occupations shall be exempl from the
stalutory minimum wage rajes:

L, Full-ime students employed by the college or university at which
they are enrolled at not less than 85 percent of the efleciive applieable
minjmum wage rate[, ¢ffective March 1, 1979];

2.-4. (No change.}

5. Minors under 18 years of age except as provided [in] at NJ.A.C.
12:56-11, [12:56-113, and [12:56-]14, and [N.JLA.C.] 12:57, Wage Orders
for Minors; and

6. At summer camps, conlerences, and relreats operaled by any
nenprefit or religious corporation or association during the menths of
Tune, July, August, and September.

{CITE 52 N.L.R. 138)
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(@)

ARD OF PUBLIC UTILITIES

Energy Competition
Energy Licensing and Registration

Praposed Amendments: N.JLA.C. 14:4-1.2a0d 5

T N8 AL 48:2-1 et seq., and P.L. 2019, ¢. 100 and 101,

Calendar\Reference: See Summary below for explafation of
exception to calendar requirement.

BPU Dockdt Mumber: AX190621003.

Proposal Nugnber: PRN 2020-013.

Commentsynay be submitted through April 3, 2020, by ¢-mail in
Microsoft Wongd format, or in a format that can be easily converted to
Word, to: rule.conments@bpu.nj.sov, or on papdt o

Aida CAmacho-Weilch. Secretary

New Jerdey Board of Public Utilitiey
ATTN; BRU Docket Number: AX 10391003
44 5, Clinthn Ave.

PO Box 350

Trenton, NJ 88625-0350

The agency propesal follows:

Summapy

The Board of Public Witilities {“"BPU™ or “Board™) is proposing
amendments at NJA.C. \14:4, vhich generally concetn energy
competition, specifically tdy Subcghapter 5, Energy Licensing and
Registration, On May 10, 2019} Goyernor Phil Murphy signed bills 8. 604
and 8, 605 (2018) (PL. 2019, 00 and 101) {the Act) providing that
third-party electric power and nagural gas supplier licenses issued by the
Board may be renewed without ¢fipiring if cettain conditions are mel. The
effective date of the Act was July §, 2019, _

The purpose of the rule amgndmeats is to conform the ruies 1o the new
laws. The Board's amendmesits reflket that a Heense shall not expire, so
long as the licensee pays, to fhe Board, a license renewal fee accompanied
by a timnely and compiele afinval inforgation update on a form prescribed
by the Board. The renew fee and annyal information update form must
be submitted within 30/days prior to Yhe anniversary date of ihe last
approved licensing apglication. In addi\ion, the amendments are also
applied to regisirants, for consistency. Thd,amendments also reflect other
updates to reflect cugfent Board policies. T this end, the Board proposes
the following amendinents:

N.LACL 14:4-1.2

The Board prgposes Lo add definitions fon “seli-supply load setving
entity end-user gustomer” and “seif-supply gads end-user customer™ and
remove the deflnition for “clean power markeler” because clean power
matketers havg been removed entirely from thisichapier as a result of the
termination ¢f the Clean Power Choice Program under the BPU New
Jersey Cleay Energy Program.

MN.LALC. 1A:d-5.1{c} !

Propogded new subsection {(c) allows self-supply load serving entily
end-userf customers and seff-supply gas end-user\customers to seek &
waivet bl filing for a license as a third-party supplier provided certain
cenditibng are met.

Recodified N.LA.C, 14:4-5.1(5)
Rgcodified paragraph ()3 is proposed for amendmdyt to incorperate
refefences 1o energy consullant registration because (his‘\gubsection sets

forth the requirement to providing surety bonds, which applies to third-
party suppliers, as well as energy consultants.

NEW JERSEY REGISTER, MONDAY, FEBRUARY 3, 2020

5
1




